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SECTION 6 PUBLIC LAW ORDERS

INTRODUCTION

1. In any family proceedings the court has wide powers to make whatever order it
regards as appropriate. For example, if in an application for a interim care order the
court considers that a mother needs to be protected from domestic violence, it may
grant a non-molestation order. The parties must always be given notice of the type
of order that the court is considering and a bench should always take advice from

its legal adviser before adopting such a course.
CARE PLANS

2. These documents, in many ways lying at the heart of public law proceedings, are
prepared by local authorities following government guidance.

3. Local Authority Circular, LAC(99)29 Care Plans and Care Proceedings under the
Children Act 1989, offers a structure for care plans which is divided into five

sections:

a. Overall aims

b. The child’s needs

c. The views of others (e.g. parents)

d. Placement details and timetable

e. Details of the management and support to be provided.

4. The care plan does not form part of any order to be made by the court, but before
the court makes a care or supervision order it must be satisfied that the care plan
put forward is formulated in the best interests of the child. No care order can be
made until the court has considered a care plan. The court is powerless to order a

change in the care plan, but in the spirit of working together a local authority should
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by lack of resources. The court needs to be aware of this when considering any

directions in relation to contact.

24. The court should not make an order unless to do so would be better for the child.

25. The order lasts for a specified period not exceeding eight days, which can be
extended once for up to seven days. In view of the serious nature of the order it

should be made for the shortest period possible.

26. The order authorises the applicant to remove the child to (or to keep them in) a

safe place.

27. The order gives the applicant limited parental responsibility in order to safeguard or

promote the child’'s welfare.
Emergency protection order — exclusion requirement
28. An exclusion requirement can be included in the order where:

a. there is reasonable cause to believe that if a particular person is excluded from
the house where the child lives they will not be likely to suffer significant harm or

the enquiries will cease to be frustrated; and

b. another person living in the house (whether a parent of the child or some other
person) is able and willing to look after the child and consents to the making of

the exclusion requirement.
29. An exclusion requirement is any one or more of the following:

a. a provision requiring the relevant person to leave a house in which they are

living with the child;

b. a provision prohibiting the relevant person from entering a house in which the

child lives; and
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30.

31.

32.

33.

c. a provision excluding the relevant person from a defined area around the house

in which the child lives.

The exclusion requirement may be for a shorter period than the other provisions of
the order. The court may also attach a power of arrest to the exclusion

requirement.

The court also has power to order a named person to disclose where the child is or
to allow the applicant to enter specified premises in order to search for the child. A
warrant authorising the assistance of a police officer may be issued if entry is likely
to be refused.

On making the order the court can give directions concerning contact, the medical
or psychiatric examination or other assessment of the child and whether a doctor,

nurse or health visitor should accompany the applicant.

An application to discharge the order may be heard when at least 72 hours have
expired since the making of the order. An application to discharge is not, however,
permitted where the order has been extended or the applicant had notice of and

was present at the hearing when the original order was made.

RECOVERY ORDER

34.

35.

36.

37.

A recovery order ensures that a child who is in care, under police protection or the

subject of an emergency protection order and is missing is recovered.

A person with parental responsibility by virtue of an emergency protection order or
a care order or, where the child is under police protection, a designated officer may

apply for an order.

The child’s welfare is the paramount consideration but the welfare checklist does

not have to be taken into account.

The court should not make an order unless to do so would be better for the child.
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38. The court may make an order where it has reason to believe that the child:

a. has been unlawfully taken or kept away from the responsible person who has
care of the child by virtue of a care order, emergency protection order or police

protection;
b. has run away or is staying away from the responsible person; or
C. is missing.
39. Arecovery order:

a. operates as a direction to any person who is in a position to do so to produce

the child on request to any authorised person;
b. authorises the removal of the child by any authorised person;

c. requires any person who has information as to the child’s whereabouts to
disclose that information, if asked to do so, to a constable or an officer of the

court;

d. authorises a constable to enter any premises specified in the order and search

for the child, using reasonable force if necessary .

40. A recovery order is open-ended. It remains in force until the child is recovered or

the order is discharged.

POLICE PROTECTION

41. In addition to the powers of the court considered above, the police also have
powers to take urgent steps to protect a child for up to 72 hours. As soon as
practicable after taking a child into police protection the police officer concerned

shall:
a. inform the relevant local authority;

b. inform the child (if they appear capable of understanding) of the action taken

and what further action is intended;
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c. take such steps as are reasonably practicable to discover the wishes and

feelings of the child;
d. ensure that the case is enquired into by the ‘designated officer’;

e. secure the child’s accommodation in either local authority accommodation or a
refuge if they are not already so accommodated. The local authority is under a
duty to receive and provide accommodation for such children and ‘certified’ safe

houses can now legally provide accommodation for children;

f. inform the child’s parents (and anyone with parental responsibility for the child)
and any other person with whom the child was living immediately before being

taken into police protection, of the action taken and any further action planned.

CARE AND SUPERVISION PROCEEDINGS

INTERIM CARE ORDER

42.

43.

44,

45.

46.

47.

An interim care order enables the court to safeguard the welfare of a child until
such time as the court is able to decide whether or not it is in the best interests of
the child to make a care order. An interim care order establishes a holding position,

after weighing all the relevant risks, pending the final hearing.
A local authority, the NSPCC or other ‘authorised person’ may apply.

A children’s guardian should be appointed unless it is not necessary to do so to

safeguard the interests of the child. A solicitor must be appointed for the child.

The child’s welfare is the court’s paramount consideration and the court has to

apply the welfare checklist.
The court should not make an order unless to do so would be better for the child.
The court can make an interim care order when:

a. adjourning an application for a care or supervision order; or
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48.

49.

50.

51.

b. when making a ‘section 37’ direction to investigate a child’s circumstances.

The court may only make an interim order if it is satisfied that there are reasonable

grounds for believing that:
a. that the child concerned is suffering, or is likely to suffer, significant harm; and
b. that the harm, or likelihood of harm, is attributable to:

I. the care given to the child, or likely to be given to them if the order were not
made, not being what it would be reasonable to expect a parent to give to

them; or
ii. the child’s being beyond parental control.

The order places the child in the care of the local authority and gives the local
authority parental responsibility for them. The authority must accommodate and

maintain the child.

While the interim care order is in place there is a presumption that the child will
have reasonable contact with their parents, any guardian or anyone who had a
residence or High Court order to care for the child immediately before the making
of the care order. The court is under a duty to consider the arrangements for
contact and to hear representations from the parties before making orders

regulating or refusing contact.

When it makes an interim order the court has the power to make directions
concerning the medical or psychiatric examination or other assessment of the child.
If the child is of sufficient understanding to make an informed decision they can

refuse to submit to the examination or assessment.

Interim care order — exclusion requirement

52.

Where the court makes an interim care order, the court may include an exclusion

requirement in the order if:
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a. there is reasonable cause to believe that, if a particular person is excluded from
a house in which the child lives, the child will cease to suffer, or cease to be

likely to suffer, significant harm; and

b. another person living in the house (whether a parent of the child or some other
person) is able and willing to look after the child, and consents to the making of

the exclusion requirement.
53. An exclusion requirement is any one or more of the following:

a. a provision requiring the relevant person to leave a house in which they are
living with the child;

b. a provision prohibiting the relevant person from entering a house in which the

child lives; and

c. a provision excluding the relevant person from a defined area around the house
in which the child lives.

54. The exclusion requirement may be for a shorter period than the other provisions of
the order. The court may also attach a power of arrest to the exclusion

requirement.

55. Aninterim care order can initially be made for up to eight weeks with further orders
of up to four weeks (longer if the first order was for less than four weeks). There is

no limit to the number of orders that can be made.

56. When determining the length of the order the court must consider whether any
party who was or might have been opposed to the making of the order has been

able to argue their case fully.
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CARE ORDER

S7.

58.

59.

60.

61.

62.

63.

64.

A care order places a child in the care of the local authority and requires the
authority to accommodate and maintain the child. It also gives the local authority

parental responsibility for the child.
A local authority, the NSPCC or other ‘authorised person’ may apply.

The child’s welfare is the court’s paramount consideration and the court has to

apply the welfare checklist.

The court should not make an order unless to do so would be better for the child.
A court may only make a care order if it is satisfied:

a. that the child concerned is suffering, or is likely to suffer, significant harm; and
b. that the harm, or likelihood of harm, is attributable to:

I. the care given to the child, or likely to be given to them if the order were not
made, not being what it would be reasonable to expect a parent to give to

them; or
ii. the child’s being beyond parental control.

Any local authority looking after a child is required to make arrangements for them
to live with or near their family unless it is not reasonably practicable and consistent

with the welfare of the child.

The local authority acquires parental responsibility for the child which it shares with
the parents. However, it can determine how a parent or guardian exercises

parental responsibility in order to safeguard the child’s welfare.

There are some statutory limitations on the local authority’s powers: for example, it
may not change a child’s religious upbringing; it cannot give/withhold consent to

adoption; it cannot appoint a guardian. It can only change a child’s surname or take
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the child out of the UK with the court’s permission or with the consent of all those

with parental responsibility.

65. Before making a care order the court must consider the arrangements that the local
authority has made, or proposes to make, for contact with the child and invite the
parties to the proceedings to comment on them.

66. While the care order exists there is a presumption that the child will have
reasonable contact with their parents, any guardian or anyone who had a
residence or High Court order to care for the child immediately before the making
of the care order. Decisions about contact, its frequency, duration and possible

termination can only be made by the court.

67. A care order lasts until the child’s 18th birthday unless it is brought to an end
before that date.

68. A care order is discharged by:
a special guardianship order
b an adoption order
c aresidence order
d a supervision order
e an application for the discharge of the order being granted.
On the making of a placement order a care order is suspended.

Contact with children in care

69. There is a presumption that a child in care will be allowed reasonable contact with
parents, any guardian or anyone who had a residence or High Court order to care
for the child immediately before the care order was made. As a matter of urgency,
however, the local authority may withhold contact for a period of up to seven days if
it is satisfied that it is necessary to do so to safeguard or promote the child’'s
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70.

71.

72.

73.

74.

75.

76.

7.

welfare. Where there are disputes as to contact with children in care an application

must be made to the court.

A child is ‘in care’ if they have been placed in the care of the local authority by

virtue of a care order (whether an interim or final order) made by a court.
The following have a right to apply for an order allowing contact:

a. the child or the local authority;

b. the child’s parent or guardian;

c. the person in whose favour a residence order existed immediately prior to the
making of the care order;

d. any person who immediately before the making of the care order had care of

the child by virtue of an order of the High Court under its inherent jurisdiction.
Anyone else can apply for contact with the leave of the court.

A children’s guardian should be appointed unless it is not necessary to do so to

safeguard the interests of the child.

The child’s welfare is the court’s paramount consideration and the court has to

apply the welfare checklist.
The court should not make an order unless to do so would be better for the child.

Before making an interim or final care order the court must consider the
arrangements that the local authority has made or proposes to make for contact

with the child and invite the parties to comment on them.

When making a care order or dealing with a case involving a child in care the court
can make an order concerning contact with a child in care even though no

application for such an order has been made.
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78. The court has a wide discretion as to whether or not it makes an order and, if so,

on what terms.
79. The court can impose such conditions as it considers appropriate on the order.

80. The order lasts until the child reaches the age of 18 or the date specified in the
order unless it is discharged before that date.

81. The child, local authority or person named in the order may apply for variation or

discharge.

82. The contact order ceases to have effect once the child is no longer in care and is,
therefore, discharged by the making of a residence order.

83. If an application for contact has been refused the applicant cannot make a further

application for six months unless the leave of the court is obtained.
INTERIM SUPERVISION ORDER

84. An interim supervision order enables the court to safeguard the welfare of a child
until such time as the court is able to decide whether or not it is in the best interests
of the child to make a supervision order. An interim supervision order establishes a

holding position, after weighing all the relevant risks, pending the final hearing.
85. A local authority, the NSPCC or other *authorised person’ may apply.

86. A children’s guardian should be appointed unless it is not necessary to do so to

safeguard the interests of the child.

87. The child’s welfare is the court’s paramount consideration and the court has to

apply the welfare checklist.
88. The court should not make an order unless to do so would be better for the child.
89. The court can make an interim supervision order when:

a. adjourning an application for a care or supervision order; or
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90.

91.

92.

93.

94.

b. making a ‘section 37’ direction to investigate a child’s circumstances.

The court must make an interim supervision order when it makes a residence order
in care proceedings unless the child’s welfare will be sufficiently safeguarded

without one.

The court may only make an interim supervision order if it is satisfied that there are

reasonable grounds for believing that:
a. the child concerned is suffering, or is likely to suffer, significant harm; and
b. the harm, or likelihood of harm, is attributable to:

I. the care given to the child, or likely to be given to them if the order were not
made, not being what it would be reasonable to expect a parent to give to

them; or
li. the child’s being beyond parental control.

When it makes an interim supervision order the court has the power to make
directions concerning the medical or psychiatric examination or other assessment
of the child. If the child is of sufficient understanding to make an informed decision

they can refuse to submit to the examination or assessment.

An interim supervision order can initially be made for up to eight weeks with further
orders of up to four weeks (longer if the first order was for less than four weeks).

There is no limit to the number of orders that can be made.

When determining the length of the order the court must consider whether any
party who was or might have been opposed to the making of the order has been
able to argue their case fully.

SUPERVISION ORDER

95.

A supervision order places the child under the supervision of a designated local

authority or officer such as a social worker or probation officer.
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96. A local authority, the NSPCC or other *authorised person’ may apply.

97. A children’s guardian should be appointed unless it is not necessary to do so to

safeguard the interests of the child.

98. The child’'s welfare is the court’s paramount consideration and the court has to
apply the welfare checklist.

99. The court should not make an order unless to do so would be better for the child.
100. A court may only make a supervision order if it is satisfied that:

a. the child concerned is suffering, or is likely to suffer, significant harm; and

b. the harm, or likelihood of harm, is attributable to:

I. the care given to the child, or likely to be given to them if the order were not
made, not being what it would be reasonable to expect a parent to give

them; or
ii. the child’s being beyond parental control.
101. The supervisor is under a duty:

a. to advise, assist and befriend the supervised child;
b. to take such steps as are reasonably necessary to give effect to the order; and
c. where:

i. the order is not wholly complied with; or

ii. the supervisor considers that the order may no longer be necessary,
d. to consider whether or not to apply to the court for its variation or discharge.

102. The court can include directions in the supervision order requiring the child and ‘the

responsible person’ to act in a particular way.

Judicial Studies Board ¢ December 2006 6-18



Family Court Bench Book Section 6 e Public Law Orders

103. A court shall not include in the order a requirement concerning the examination or
treatment of a child unless it is satisfied that where the child has sufficient
understanding to make an informed decision they consent to its inclusion and

satisfactory arrangements have been made for the examination or treatment.

104. The order initially lasts for up to one year and it may be extended or further

extended. The maximum length of the order is three years.
105. The order cannot continue after the child’s 18th birthday.
106. The order can be discharged by:

a. acare order;

b. an application for discharge made by the child, any person with parental

responsibility or the supervisor being granted.
EDUCATION SUPERVISION ORDER

107. An education supervision order places a child under the supervision of a

designated local education authority.

108. The local education authority must consult the appropriate local authority before

making an application.

109. The child’s welfare is the court’s paramount consideration and the court has to

apply the welfare checklist.

110. The court should not make an order unless it thinks that to do so would be better
for the child.

111. The court must be satisfied that the child is of compulsory school age and is not
being properly educated.

112. An education supervision order cannot be made in respect of a child in local

authority care, although it can co-exist with a supervision order.
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113. The supervisor is under a duty to advise, assist and befriend, and to take such

steps as are reasonably necessary to give effect to the order.

114. The child, and the parent(s) (if asked), may be required to keep the supervisor
informed of any change of address and to allow the supervisor to visit the child

wherever they are living.

115. If directions are not complied with the supervisor must consider what further steps

to take in the exercise of the powers under the Act.

116. If the child persistently fails to comply with any direction given under the order the
local education authority must notify the local authority who must investigate the

circumstances of the child.

117. A parent who persistently fails to comply with a direction given under an education

supervision order is guilty of an offence.

118. The order lasts for one year but it may be extended for up to three years and there

can be more than one extension.

119. The order automatically ceases on the making of a care order or when the child

reaches school-leaving age.

120. The child, parent or the local educational authority can apply for the order to be
discharged.

SECURE ACCOMMODATION ORDER

121. A secure accommodation order restricts the liberty of a child being looked after by

a local authority by placing or keeping the child in secure accommaodation.

122. The local authority looking after the child or the health authority, National Health
Service trust or local education authority providing the child with accommodation

may apply for such an order.
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123. The child and all those with parental responsibility should be notified of the

application.

124. A children’s guardian should be appointed unless it is not necessary to do so to

safeguard the interests of the child.
125. An order may be made where it appears that the child:

a. has a history of absconding and is likely to abscond from any other type of

accommodation and, if they abscond, are likely to suffer significant harm; or

b. is likely to self-injure or injure others if kept in any other type of accommodation.

126. Where the court finds the criteria satisfied it is required to make an order. The

welfare principle and the welfare checklist do not apply.

127. The order should be for no longer than is necessary. The court must make findings

of fact and give reasons for the length of the order made.

128. A child may be kept in secure accommodation for a maximum of 72 hours without a

court order but if longer is required an application to the court must be made.

129. The court may make an order for up to three months on a first application and up to

six months on any further application.

130. An order cannot be made unless the child is legally represented or has been told

about the right to apply for legal representation and has refused or failed to apply.

131. A child under 13 cannot be placed in secure accommodation without the approval

of the Secretary of State.
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EMERGENCY PROTECTION ORDER
All the following points need to be considered:

« Whose application, for what and in respect of whom, to include reference to

parents/persons with parental responsibility for the child.
e Opposed/unopposed.

« If ex parte, explain why the Justices’ Clerk granted leave and why the court is

dealing with the application on an ex parte basis.
o Consider the guidance issued in X County Council v B [2005] and Re X [2006]

e Documents read/evidence heard.

o Brief summary of background to include how the child came to the attention of Social

Services.

e In contested cases on notice, summarise each party’s case.

o Make findings of fact on relevant issues that should be succinct but sufficiently clear

to inform any party not present as to the reasons why an emergency order was

necessary.

o Refer to criteria in the1989 Act (i.e. that court is satisfied that there is reasonable
cause to believe that the child is likely to suffer significant harm if (i) they are not
removed to accommodation provided by or on behalf of the applicant; or (ii) they do

not remain in the place in which they are then being accommodated).
« No order principle — justify the need for an order or for refusing to make the order.

o State the order and duration and the reasons for making the order for the period

specified (that should be the minimum necessary).
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If an exclusion requirement is to be inserted into the order explain the findings for
that requirement by reference to the conditions in the Act. The conditions are (a) that
there is reasonable cause to believe that, if the relevant person is excluded from a
house in which the child lives then (i) the child will not be likely to suffer significant
harm even though the child is not removed to accommodation provided by or on
behalf of the applicant or does not remain in the place in which they are then being
accommodated, or (ii) in the case of an order made on grounds of enquiries being
frustrated, the enquiries will cease to be frustrated, and (b) that another person living
in the house (parent of the child or some other person) is able and willing to give to
the child the care which it would be reasonable to expect a parent to give to them

and consents to the inclusion of the exclusion requirement.

It may be necessary to refer to the arrangements for contact (especially in the case
of a very young baby) and to make directions relating to contact or to

medical/psychiatric examination.

Such a draconian decision requires a clear statement of why it is found to be justified

on the evidence before the court. Address Human Rights Act issues.
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